Syllabus
The Legal Environment of Business

LGS 522 – Spring 2008
Instructor:
Jenelle Mims Marsh (B.S., Auburn; J.D., Washington & Lee), Associate Dean for Students/Academic Services, The University of Alabama School of Law

Office: 
346 Law Center

Telephone 
348-5751 (office)

Numbers:
758-3458 (home)

Email: 

jmarsh@law.ua.edu
Office Hours:
Generally, I’m in the office from 8 to 5 and often after 5. It is always safer to make an appointment or at least call before you come.

Required Text

Business: Its Legal, Ethical, and Global Environment by Marianne Jennings
Course Description:
There are two purposes for this course: (1) to explore ethical considerations in the workplace and (2) to explore how the law impacts the business community in a number of areas. This course is designed to make you more effective in the work you do in the business community through a better understanding of ethical and legal issues.
What This Course is Not: 
This is not a disguised law school course and will not be a “Paper Chase” experience. I am not interested in you briefing cases extensively or making this a mock law school class. This course is not intended to equip you to practice law. 

Disabilities Accommodation
Please contact the Disabilities Office (348-4285, 133-B Martha Parham East) for ADA accommodation requests.

Learning Objectives

1. To learn the process through which cases flow through the court system and through other non-judicial processes used in the American legal system. 
2. To learn the criminal law concepts common in the prosecution of white collar crime.

3. To understand the basics of a contract and the ways in which a contract may become unenforceable 

4. To understand the basic concepts of torts law.

5. To understand the basics of business organizations.  

6. To understand the legal responsibilities of shareholders, directors, and officers in a corporation.

Class Schedule

Class Meeting 1  
Chapters 1 and 3, Introduction to Law and the Judicial System
March 25
Read pp. 1-30, 81-107. (This is the longest reading assignment of the semester.)  Be ready to discuss Case Questions (Case 1.1) at the bottom of p. 10, the Consider 1.3 on the top of p. 16, questions 1, 4, and 6 on p. 31, Questions 1-2, 6, and 8 on pp. 108-109. 

Class Meeting 2 
Guest speaker: Professor Pam Bucy. Chapter 9. Business 
March 27
Crime. Read pp. 314-349-365. Be ready to discuss the Case 9.1 Questions on p. 326, Case 9.3 Questions on p. 335. Case 9.4 Questions on p. 339, Consider 9.3 on p. 339, Consider 9.4 on p. 341, Consider 9.6 on pp. 346-47.

Class Meeting 3
Be ready to discuss Case 9.5 Questions on p. 354, Case .

April 1
9.6 Questions on p. 356, Case 9.7 Questions on p. 359, Questions 1-4, Research Problem on p. 365.

Class Meeting 4
Chapter 2, Business Ethics and Social Responsibility. Read pp.

April 3
32-79. Be ready to discuss Consider 2.4 on p. 43, Consider 2.6 on p. 52, Ethical Issues on p. 57, Consider 2.8 on p. 69, Question 2 on p. 75, Question 6 on p. 77.

Class Meeting 5
Chapter 22. Securities Law. Read pp. 884-925. Be prepared to 
April 8
discuss Case 22.1 Questions on p. 899, Case 22.2 Questions on p. 904, Making Ethics Personal on pp. 904-05, Consider 22.2 on p. 906, Questions 2, 4, 6-8 on p. 923-24.
Class Meeting 6
Guest Speaker: Professor Gene Marsh. Chapter 10 Business 
April 10
Torts. Read pp. 366-403, 431-452. Be prepared to discuss Case 10.1 Questions on p. 373, Case 10.2 Questions on p. 375. Consider 10.5 on p. 376, Consider 10.6 on p. 378-79, Consider 10.7 on p. 379, Case 10.3 Questions on p. 383, Case 10.4 Questions on p. 386, Consider 10.8 on p. 390, Case  10.6 Questions on p. 393, Case 10.7 Questions on p. 396, Consider 10.10 on p. 397, Questions 2-4, 7, 9-10 on page 404, Questions 5, 8-10 on p. 453-54.
Class Meeting 7
Chapter 13 Contracts and Sales: Introduction and Formation.

April 15
Chapter 14 Contracts and Sales: Performance and Remedies: Read pp. 496-530, pp. 111-124. Be prepared to discuss Business Strategy on p. 513, Consider 13.5 on p. 515, Consider 13.6 on pp. 520-21, Consider 13.8 on p. 523, and Questions 1-2 on p. 541. 

Class Meeting 8 
Read pp. 530-570. Be prepared to discuss Case 13.5 Questions 
April 17
on p. 530, Consider 13.10 on p. 531. Consider 13.11 on p. 532, Case 13.6 Questions on p. 534, Questions 3-10 on pp. 541-42, Ethical Issues on p. 551.
Class Meeting 9
Chapter 18 Management of Employee Conduct: Agency. Read 
April 22
pp.700-737. Be prepared to discuss Case 18.1 Questions on p. 708, Consider 18.2 on p. 708, Case 18.3 Questions on p. 713, Case 18.5 Questions on p. 721, Consider 18.4 on p. 725, Questions 1-4 on pp. 737-738.

Class Meeting 10
Guest Speaker: Professor Harry Hopkins. Chapter 19 
April 24
Management of Employee Welfare. Read pp. 740-785. Be prepared to discuss Case 19.2 Questions on p. 755, Case 19.4 Questions on p. 766, Consider 19.5 on p. 767, Questions 1, 3-9, Research Problem on p. 785. 
Class Meeting 11
Chapter 20 Employment Discrimination. Read pp. 786-836. Be 
April 29
ready to discuss Case 20.1 Questions on p. 792, Consider 20.3 on p. 793, Case 20.2, Questions 1-7, 9-10 on p. 802.
Class Meeting 12
Chapter 21 Forms of Doing Business. Read pp. 855-75. Be

May 1
ready to discuss Case 21.3 Questions on p. 861, Case 21.4 Questions on p. 867, Consider 21.5 on p. 867, Consider 21.6 on p. 868, Consider 21.7 on p. 868, Questions 2 and 6 on p. 881-882.

Grading: 
You must submit at least 8 pages of analysis. You can use any of the problems noted below. No one question can count for more than 4 pages of the 8. This requires you to complete at least 2 problems. (I expect most people will submit 4.) You may choose problems from the list below. Each problem will be worth a portion of the grade equal to the number of pages divided by the total of pages submitted, except that no problem will be worth more than 50% of the grade. Problems will be graded on a scale of 0-100.

Use one inch margins and a traditional font such as Times New Roman. Double space. Please start each problem on a new page. You may submit hard copy or submit electronically to my Law School email address. Be sure your name is on each problem, though your name, the name of the class, etc. will not count as “analysis.” 

Grading: 25% on “cleanliness of punctuation, grammar, spelling, 25% on readability, 50% on analysis.


Problems may be submitted throughout the semester, but must be submitted no later than 5:00 p.m. on the day of the scheduled exam – May 9.
Problems for Analysis

1.
Chapter 1 Introduction to Law – Research Problem on p. 31

2.
Chapter 3 The Judicial System -- Question 9 on p. 109.

3.
Chapter 2 Business Ethics and Social Responsibility -- Research Problem on pp. 78-79.

4.
Chapter 9 Business Crime -- Ethical Issues on p. 349

5.
Chapter 22 Securities Law – Question 5 on p. 924.

6.
Chapter 10 Business Torts – Research Problem on pp. 406-07. 

7.
Chapter 13 Contracts and Sales: Introduction and Formation – Research Problem on p. 542.
8.
Chapter 14 Contracts and Sales: Performance and Remedies Research Problem 11 on p. 575.

9.
Chapter 18 Management of Employee Conduct Agency – Question 5 on p. 738.

10.
Chapter 18 Management of Employee Conduct Agency – Question 11 on p. 739.

9.
Chapter 19 Management of Employee Welfare – Ethical Issues on p. 753. 

10.
Chapter 20 Business and Its Employees – Question 7 on p. 838.

11.
Chapter 21 Forms of Doing Business – Ethical Issues on p. 872.

12.
Read An Enron Lesson: The Modest Role of Criminal Law in Preventing Corporate Crime, 55 Florida Law Review 937 (2003) by Geraldine Scott Moohr and answer the following questions. 

(1)  Under federal law, the standard of respondeat superior is used to determine whether a corporation has committed a crime. A corporation may be subject to criminal penalties when an agent of the corporation, acting within the scope of his or her authority and on behalf of the corporation, violated the law. See Commonwealth v. Beneficial Finance Co., 275 N.E. 2d 33 (Mass. 1971). What are the advantages of this standard? Are there any disadvantages: Should the courts require that a high managerial agent of the firm committed or ratified the criminal act?

(2) One reason that the rational choice model may fail to prevent business crime is that character traits like over-optimism can bias a person’s judgment. Can you think of any other impediments to the operation of the theory?

(3) The criminal law may not be effective means to create a law-abiding business community, especially when corporate cultures encourage contrary values. Can you think of any other impediments to the operation of the instinct to obey model of law-abiding behavior?

(4) The criminal law functions to express societal values and thus communicates and educates citizens. Is this function more properly considered a by-product of the enforcement of criminal law or a purpose of the criminal law? Does it matter?

13. 
Read the attached problem labeled Tyco. Answer the following questions:

(1)  Describe the ethical dilemma presented in this scenario. Was there a blurring of interests between Tyco and Kozlowski? What did Kozlowski do that was wrong?

(2) Identify the parties interested in Kozlowski’s personal expenditure of $135 million in company funds.

(3) Was Kozlowski entitled to live well because under his directions the company was doing very well? If so, did he have the right to use company funds in the manner he did? Give your reasons.

(4) The stock price of Tyco reacted strongly to the news of Kozlowski’s lavish lifestyle and expenditures. What do you think the reasons for this were?

(5)Why did Kozlowski resign from his job? Who benefited and/or was harmed ny this action?

(6) What type of oversight should the Tyco board of directors have exercised with regard to these expenditures? Who was harmed by its failure to control its CEO’s spending?

14.
Read the attached problem labeled Adelphia Communications Corporation. Answer the following questions:

(1)  Identify the parties affected by financial fraud. Who benefits? Who is harmed?

(2) What role should have been played by the board of directors as the Rigas Family was diverting company funds for their private use? What could the board of directors have done to become aware of these transactions?

Tyco International Ltd.

Tyco International, based in Bermuda, is a manufacturer and service company that sells and maintains electrical components, circuit boards, undersea cable systems, fire detection systems, electronic security systems, special valves, and medical supplies. Total revenue was $30.7 billion for the year ending September 30, 2000, and $36.4 billion for the year ending September 30, 2001. Net income for the year ending September 30, 2000, was $4.5 billion, and net income for the year ending September 20, 2001, was $4.7 billion, and net income for the year ending September 30, 2001, was $4.7 billion.

In September 2002, Tyco International filed a report with the SEC alleging that the former CEO, Dennis L. Kozlowski, “misused company funds” for his personal benefit. The funds improperly diverted to Kozlowski and other company executives were in the form of forgiven loans, company payments for real estate, charitable donations, and company payments for personal expenses. The company said the expenditures, totaling over $135 million, occurred for at least five years before Kozlowski’s June 3, 2002, resignation. At a time when Kozlowski was publicly supporting high standards of corporate governance, he was privately raiding Tyco’s funds to cover his lavish lifestyle and charitable commitments.

Dennis Kozlowski was hired by Tyco in 1976 and became CEO of the company in 1992. When he became CEO in 1992, Tyco was a company with $3 billion in annual sales from sprinklers and packaging materials. Total payroll expense was $14 million. Kozlowski, who grew up in Newark, New Jersey, was determined to increase the size of the company. Within five years, revenue had more than doubled. In 1997, Tyco merged with ADT Ltd., the world’s largest supplier of security systems. ADT was registered in Bermuda. Tyco became one of the first U.S. companies to register itself as an offshore company to avoid paying U.S. taxes.

Mr. Kozlowski was paid $9.3 million in salary after the ADT merger was completed. In 1998, his salary was $24 million, with another $41 million in stock options. Tyco developed a retirement program that would give him $4.1 million per year for life, after the age of 65. Kozlowski was paid a total of $400 million in salary and options from 1998-2001.

In addition to his salary and stock options, Mr. Kozlowski used Tyco funds for personal expenditures. These expenditures include the purchase of a house in North Kent, Massachusetts ($15 million); a Boca Raton, Florida, estate purchased with $19 million loan from Tyco which was later forgiven; the purchase of a second home in Boca Raton to use during the construction of the estate ($2.5 million); the purchase of a Manhattan apartment ($18 million), plus $11 million for furnishings; an art collection worth $13.1 million; charitable donations for athletic facilities his daughter’s school ($1.7 million); a $5 million donation for a building at Seton Hall University from where he graduated in 1968, and a total of $35 million to his favorite local charities-given in his name, but with Tyco’s money. He also spent $1.05 million for a fortieth-birthday party for his wife, and purchased racing yachts to support his yachting hobby. Wall Street Journal reporters describe Mr. Kozlowski’s actions as an attempt “to transfer massive sums of wealth to himself at the expense of shareholders.”

In June 2002, Dennis Kozlowski was indicted on tax evasion charges, the indictment charged that he evaded more than $1 million in New York taxes on the purchase of $13 million in artwork. Kozlowski resigned from Tyco and pleaded not guilty to the tax evasion charges. Prosecutors said he purchased art and had it shipped to Tyco headquarters in Exeter, New Hampshire, instead of his New York apartment to avoid paying New York city and state sales tax (8.25 percent).

The allegations that Kozlowski used a “public company as his personal cash machine” raise questions about the oversight function of the board of directors. Unfortunately, the board is composed of company insiders and members with questionable financial dealings of their own, including that of Mark Swartz, chief financial officer, whose $16 million real estate loan from the company was forgiven in 2000.

 

Adelphia Communications Corporation

Three members of the Rigas family who started Adelphia Communications were arrested in July 2002 on charges of “looting the company on a massive scale.” In September 2002, the three Rigas family members and two company executives were indicted by a federal grand jury on charges they “looted the company out of hundreds of millions of dollars.” The case is described as one of the largest ever of alleged insider dealing by company officials. John Rigas, the 78-year-old company founder, and his two sons, Timothy Rigas, chief financial officer of the company, and Michael J. Rigas, operations vice president, were charged in the indictment with securities fraud, wire fraud, and bank fraud. The SEC also filed a fraud complaint against Adelphia in July 2002.

The arrests and indictments followed a formal investigation opened by the SEC in April 2002 into Adelphia’s “accounting and disclosure practices related to off-balance sheet loans” and the June 3, 2002, action by the Nasdaq to delist Adelphia’s stock. This action was taken because Adelphia failed to “timely file its periodic reports with the Securities and Exchange Commission as required by Nasdaq rules and based upon public interest concerns.” On June 25, 2002, Adelphia, the sixth-largest cable television company in the United States, filed for Chapter 11 bankruptcy protection which allows a company t continue to operate as it sorts out its financial problems. Creditors asked for “audited, accurate financial statements” for 2001. The 2001 audit was suspended pending the investigation of self-dealing by Adelphia and the Rigas family.

According to the criminal complaint, the “Rigases engaged in a mass cover-up that included fictitious receipts, falsified financial reports and lavish personal spending at the expense of shareholders.” The first public announcement of trouble at the company was made March 2002. Adelphia announced a fourth-quarter loss of $1.33 billion, or $6.95 per share, and reported that they were responsible for $2.3 billion of debt for loans to family-owned entities that were not recorded on the company’s balance sheet.

In 1999 the company expanded to keep up with its competitors, Comcast Corporation and AT&T Corporation. As it acquired new companies and doubled its size to more than five million subscribers, it increased its debt load to almost for times, from $3.5 to $12.6 billion. Investors and rating agencies were unhappy about the amount of debt on the Adelphia balance sheet and demanded that the company reduce the debt. To comply with this request, the Rigas executives “embarked on a series of escalating financial frauds to conceal the borrowings and inflate earnings,” according to the SEC complaint. At the same time, the family members withdrew large sums of money fro the company for their private use. According to Wayne Carlin, regional director of the SEC’s Northeast regional office, “The thing that makes this case stand out is the scope and magnitude of the looting of the company on the part of the Rigas family. In terms of the brazenness and the amount of dollars yanked out of this public company and yanked out of the pockets of investors, it’s really quite stunning. It’s even stunning to someone like me who is in the business of unraveling these kinds of schemes.”

According to the complaint, the Rigases uses company jets for private vacations, including an African safari, and borrowed billions of dollars from Adelphia for their private use. John Rigas began withdrawing so much money form the company to cover his personal debts that finally his son has to limit him to $1 million per month. Public filings with the SEC list his salary at less than $1.9 million per year, and do not list the $12 million he withdrew, based on his monthly limit.

In 2001-2002, the Rigases reported to shareholders that they were buying company stock to “ease the debt pressures.” What they failed to disclose was that they were using Adelphia money to make these purchases. According to the SEC complaint, to make it appear that they were using their own money to buy the stock, Timothy Rigas told Adelphia employees to “create false receipts showing payment by the family for the stock.”

Adelphia created False transactions to increase its revenue. In October 2000, Tinothy Rigas discovered that the company’s ebitda (earnings before interest, taxes, depreciation, and amortization) were less than analysts’ forecasts, and he instructed accountants to generate false invoices to increase revenue. This practice continued in 2001, as the company determined “a target number for Adelphia’s publicly disclosed Ebitda and would attempt to justify that number by creating back-dated sham transactions” between Adelphia and the other family-owned companies.

In the years 1998-2000, Adelphia reported revenues between $.5 billion and $2.91 billion, yet net income included losses of $89 million to $548 million. By June 2002, Adelphia disclosed that it had inflated cash flow from 2000 and 2001 by more than $500 million and had boosted its cable-TV subscriber numbers by 50,000. In March 2002, the stock price of the company was $20.39. When the disclosures of the inflated cash flow and subscriber numbers were made, the stock price was $0.70 and subsequently delisted.

All Rigas family members reqigned from the board of directors and their management positions in the company in May 2002. In September 2002, Adelphia announced it would not pay John Rigas his $4.2 million severance pay that he had negotiated when he agreed to step down in May.

The SEC is asking for the return of hundreds of millions of dollars including “all ill-gotten gains including-as to the individuals-all compensation received during the fraud, all property unlawfully taken from Adelphia through undisclosed related party transactions, and any severance payments related to their resignations.” This case was described as “one of the largest ever alleged insider dealing by company officials.”
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