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Office Hours
:
Monday10 am-12 noon EDT/EST




Tuesday 3-4 pm EDT/EST

Last Exam

Date

:
To be announced

Required

Materials
:
Criminal Procedure:  An Analysis of Cases & Concepts,

5th ed., by Whitebread and Slobogin (soft cover version)




 Forensic Accounting by Hopwood, Leiner, & Young
Other 

Materials:     These materials will be provided by the instructor or  made available to students or will require research by students.         


YOU ARE EXPECTED TO READ AND UNDERSTAND THE CONTENTS OF THIS SYLLABUS.

Lexis-Nexis : Lexis-Nexis permits you to research federal and state statutes, law review articles, legal news, federal and state court cases, federal and state regulations, the Internal Revenue Code, various SEC filings, and other materials.  Any required reading materials that cannot be accessed on Lexis-Nexis will be provided to you by the instructor.   

 
Responding to 

E-mail:
I will check my e-mail often.  I will respond to course-



related questions within 24-36 hours unless I am ill or



have a family emergency.  I will announce assignment 

due dates in lectures and course announcements.

COURSE

DESCRIPTION:
This course is designed to further the student’s knowledge of the contemporary legal environment faced by forensic accountants.  Topics covered include the Federal Rules of Evidence (including the Daubert rule), the Federal Rules of Civil and Criminal Procedure, the Foreign Corrupt Practices Act, the Federal False Claims Act, the grand jury, expert witness testimony, laws that preserve the rights of suspects and witnesses, including those pertaining to searches and seizures, arrest, the privilege against self-incrimination, and laws related to money laundering and terrorist financing (e.g., USA Patriot Act), wire fraud, mail fraud, and other fraud-related offenses.  The course also provides an overview of offshore entities such as trusts and shell corporations.  Other important topics the course examines are asset tracing and asset forfeiture, tax fraud and alternative dispute resolution.
COURSE

OBJECTIVES
:
This course is designed to achieve the following

objectives:

1. To give students an appreciation of the scope, extent and importance of the law as well as the basic concepts, principles and rules of law that apply to forensic accounting

2. To gain an understanding of the significance of the legal system in making decisions and solving forensic accounting problems

3. To gain an appreciation of the Internet and other databases, such as Lexis-Nexis and ABI Inform;

4. To develop the ability to recognize the potential legal problems which may arise in a doubtful or complicated situation, and the necessity of consulting a lawyer

5. To develop research abilities and analytical reasoning skills

PROGRAM

OUTCOMES
:
This course is designed to help the student achieve the

following outcomes:

1. To encourage and promote critical thinking, a skill necessary to succeed today as a forensic accountant.  This means each student should be able to comprehend an unfocused set of facts, identify, and if possible, anticipate problems, and find acceptable solutions;

2. To improve the student’s communication skills.  Each student should be able to locate, obtain, and organize information from both human and electronic sources.  Each student will also learn to defend his or her views through written work.

3. To help each student acquire a basic knowledge of legal topics that are pertinent to the practice of forensic accounting, both from a law enforcement viewpoint and the private practitioner perspective.

4. To prepare each student for the law section of the Certified Fraud Examiner test.

CORE

COMPETENCIES:
In addition to the program outcomes noted above, this

course promotes the following core competencies:

1. Acquisition of a global perspective by each student to help their future employers (or their own businesses) better compete in international and domestic markets;

2. Development of an ability to formulate decisions that integrate practical, legal and ethical considerations; and

3. Appreciation of the vagaries and uncertainties of real life business situations and the importance of life-long learning.

GRADING
:
Each student starts this class with an A.  It is your job to

keep it.

Two exams will be given in this course.  Each exam will

be a take-home test and will contain objective questions and possibly essays.  Each exam will be e-mailed to students and must be completed within the allotted time provided.  I will provide detailed information on time allotments in class lectures.  The second exam may be comprehensive (cover all material from the entire semester).

Each student’s grade will be based on the following:

Exam 1



125 points

Exam 2



125 points

Miniproject



  50 points

Oral Presentation              
100 points

Homework



100 points

Total Points



500 points

The grading scale for final grades is:




Grade


Total Points



    A



460-500

A- 445-459

    B+



435-444

    B



415-434

B- 395-414

    C+



385-394

    C



350-384    




    D



300-349




    F



Below 300


Any grade challenge to a test, homework assignment, project or assignment of any kind must be in writing to be considered.  A written grade challenge must clearly describe what is being challenged and provide a rational basis for the challenge.  

Make-up exams will not be given without the instructor’s approval.  If you miss an exam without a reason approved by the instructor, you may receive a “0”.  The instructor’s discretion is final.  If you hand in a homework assignment late, you may have points deducted from your grade.

Please bear in mind that you are responsible for all material assigned even if it is not covered in a class lecture.  You are also responsible for material presented in class that is not covered in the textbook.  You are also responsible for any outside reading material assigned by the instructor.  Questions on outside reading material may show up on an exam.
HOMEWORK
ASSIGNMENTS:
Each student is responsible for writing answers to the
assigned homework problems. Answers will be collected by the instructor.  The maximum number of points for any given assignment is 10.  You may receive up to 100 points from homework assignments.  Points are awarded based on a reasonable effort put forth by the student not on the correctness of answers.  All homework assignments are to be word-processed in Word or Word-Perfect.  HANDWRITTEN ASSIGNMENTS WILL NOT BE ACCEPTED.

ORAL 

PRESENTATION:
Each student must complete an oral presentation and 




an accompanying set of slides.  The oral project may 

be done individually or on a team basis.  Each oral presentation must be at least 12 minutes long.  The presentation should cover some aspect of asset tracing and/or asset forfeiture, criminal procedure, Federal Rules of Evidence, expert witness testimony, alternative dispute resolution, Foreign Corrupt Practices Act, Federal False Claims Act, legal aspects of money laundering and/or terrorist financing, tax fraud or offshore entities or some other topic approved by the instructor.

MINIPROJECT:
Each student will complete a miniproject.  The project may be done on an individual or team basis.  A team may not have more than three members.  The miniproject involves attending the Modern Divorce Advocacy Seminar in April, 2008 at Stetson College of Law.  Each student must attend the seminar for at least one day.  Upon completion of the seminar, each team must submit a narrative memo summarizing the salient points that relate to forensic accounting.  The specific dates for the miniproject will be announced in class.  
SCHEDULE OF

ASSIGNMENTS:












PROBLEMS

Unit 1
Slobogin and Whitebread:  Ch. 23—Intro to the Grand Jury         
Homework problems are in appendix.
Unit 2
Slobogin and Whitebread:  Ch. 2—The Exclusionary Rule

Homework problems are in appendix.
Unit 3
Slobogin and Whitebread:  Ch. 3—The Law of Arrest

Slobogin and Whitebread:  Ch. 6—Search Incident to a Lawful Arrest

Homework problems are in appendix.
Unit 4

Slobogin and Whitebread:  Ch. 4—An Introduction to the Law of Searches 

Discussion questions and homework problems are in appendix.  
Unit 5
Federal Rules of Evidence 

In addition to the lecture, please do the following outside readings:

Carl Pacini, William Hillison, and Steve Thompson.  2005.  Forensic accountants and attorney-client privilege.  Journal of Forensic Accounting, Supplement, pp. 149-166.

Bonita Peterson and D. Barnhill.  2003.  Accountants as expert witnesses:  A primer on meeting Daubert challenges.  Journal of Forensic Accounting IV (December):  113-126.

Mark Gebauer.  2002.  The “what” and the “how” of Daubert challenges to expert testimony under the new federal rule of evidence 702.  Pennsylvania Bar Association Quarterly (April):  76-85.

Paul Giannelli.  2001.  Forensic science expert qualifications:  Traps for the unwary.  Criminal Law Bulletin:  249-261.

Most readings available at http://ruby.fgcu.edu/courses/cpacini under Courses/Supplemental Materials.  All articles are password protected.  The password is “legal1.”

Also, please read the following two cases after you find them on Lexis-Nexis:

Brinati v. KPMG Peat Marwick, 2 F.3d 183 (7th Cir. 1993)

Sanchez v. KPMG Peat Marwick, 1996 U.S. Dist. LEXIS 2773 (D.N.M. 1996).

Homework questions and problems are in the appendix.  
EXAM 1—take-home exam on all material in units 1-5.  

Unit 6
Foreign Corrupt Practices Act and the Federal False Claims Act 

In addition to the lecture, please do the following readings:
Pacini, C. and M. Hood.  2007.  The role of qui tam actions under the False Claims Act in preventing and deterring fraud against government.  University of Miami Business Law Review XV (2):  273-301. (You must find this article in Lexis-Nexis).  

Deming, S.  2005.  The Foreign Corrupt Practices Act and the new international norms.  International Practitioner’s Deskbook Series.
(The instructor will provide you a copy of this article).
Unit 7
Overview of Federal Statutes on Fraud, Money Laundering and Terrorist Financing

In addition to the lecture, please do the following readings:

Davis, K.  2003.  Legislating against the financing of terrorism:  Pitfalls and prospects.  Journal of Financial Crime 10 (3):  269-274.

Silets, H.M. and C.VanCleef.  2003.  Compliance issues in the wake of the USA Patriot Act.  Journal of Financial Crime 10 (4):  392-399.

Cassella, S.  2003.  Provisions of the USA Patriot Act relating to asset forfeiture in transnational cases.  Journal of Financial Crime 10 (4):  303-308.

The three readings above are available at ruby.fgcu.edu/courses/cpacini under Courses/Supplemental Materials.  The password is “legal1.”

FATF.  2003.  FATF on Money Laundering:  The Forty Recommendations. 

Available at http://www1.oecd.org/fatf/pdf/40Recs-2003_en.pdf.

Discussion questions and homework problems are in the appendix.
Unit 8
Trusts and Other Offshore Entities

In addition to the lecture, please do the following readings:

Lorenzetti, J.  1997.  The Offshore Trust:  A Contemporary Asset Protection Scheme.  Commercial Law Journal 102:  138-165.

Aslett, P.  2003.  Cross-Border Asset Protection:  An Offshore Perspective.  Journal of Financial Crime 10 (3):  229-245.

Ausness, R.  2007.  The Offshore Asset Protection Trust:  A Prudent Financial Planning Device or the Last Refuge or a Scoundrel?  Duquesne University Law Review 45:  147-193. (This article must be obtained from Lexis-Nexis in the USF electronic databases).
All three articles are available at http://ruby.fgcu.edu/courses/cpacini but are password protected.  The password is “legal1.”

Also, please read the following two cases after you find them on Lexis-Nexis:

Alexander v. Thornburgh, 943 F.2d 825 (8th Cir. 1991).

FTC v. Affordable Media, 179 F.3d 1228 (9th Cir. 1999).

The homework assignment is to brief both cases noted above.  
Unit 9
Hopwood, Leiner and Young:  Chapter 11—Tax Fraud                DQs 26,27,

                                                                                                    30,32,34,35,41,

                                                                                                    44,50

For additional materials on the three methods of reconstructing income please go to:

Net worth method

http://www.usdoj.gov/tax/readingroom/2001ctm/31ctax.pdf
Bank deposits method

http://www.usdoj.gov/tax/readingroom/2001ctm/32ctax.pdf
Expenditures method

http://www.usdoj.gov/tax/readingroom/2001ctm/33ctax.pdf
You also have three additional homework problems in the appendix involving application of the three methods to a specific case.  

Unit 10
Hopwood, Leiner, and Young:  Chapter 15—Dispute Resolution

and Litigation Services                                                                            DQs 22,

                                                                                                            23,24,25,30,

                                                                                                           31,33,37,38,

                                                                                                           39,41,42

Unit 11

Asset Tracing and Asset Forfeiture

In addition to the lecture, please do the following readings:

Wright, R.  2002.  The hiding of wealth:  The implications for the prevention and control of crime and the protection of economic stability.  Journal of Financial Crime 9 (3):  239-243.

Barnett, T.  2001.  Legal fiction and forfeiture:  An historical analysis of the civil asset forfeiture reform act.  Duquesne University Law Review 40:  77-97.

Harshman, E., M. Islam, C.A. Nelson, and H. Ordower.  2002.  Micro- and macro-economic effects:  Secreting assets to evade non-business obligations and responsibilities.  Journal of Financial Crime 10 (2):  166-183.

Stotland, G. and K. McGarr.  2003.  Investigating offshore financial services in family law cases.  American Journal of Family Law 17 (2):  100-107.

All readings available at http://ruby.fgcu.edu/courses/cpacini under Supplemental Materials.

Discussion questions and homework problems are in the syllabus appendix.

Unit 12

Slobogin and Whitebread:  Ch. 15—Overview of the Privilege Against Self-Incrimination

Discussion questions and homework problems are in the appendix.
EXAM 2—all material in units 6-12.
ETHICS
:
Ethics have become an extremely important topic in

today’s environment.  An accountant’s only product is his/her service which is measured by his/her integrity and professionalism.  It is expected that no academic dishonesty will occur.  Cheating on any assignment will be pursued according to the appropriate procedures outlined in the Student Conduct Code.  Cheating includes plagiarism on any of the assigned projects.




All students are expected to demonstrate honesty in

their academic pursuits.  The university policies regarding issues of honesty can be found on the USF-St. Petersburg website.  All students are expected to study this document that outlines their responsibilities and consequences for violations of the policy.

APPENDIX A
HOMEWORK PROBLEMS AND WEB-THREADED DISCUSSION QUESTIONS

Unit 1
Slobogin & Whitebread:  Ch. 23—Intro to the Grand Jury

The discussion questions and homework problems are separate homework assignments.

Discussion Questions

1. How does a grand jury differ from a trial jury?

2. Can a federal grand jury be used to collect evidence for a civil case?

3. What is a “runaway” grand jury?

Homework Problems

1. Please describe and explain how a grand jury gets evidence.  Please provide an adequate explanation.

2. Discuss the difference between transactional and use immunity.

3. In Costello v. U.S. (1956), the Supreme Court ruled that a grand jury’s charge does not have to be supported by admissible evidence.  The Supreme Court emphasized the historical character of the grand jury as a body of lay people free from technical rules.  Other justifications not mentioned by the Court have since been offered as underlying the Costello rule.  Please outline and describe these justifications.  

Unit 2
Slobogin and Whitebread:  Ch. 2—The Exclusionary Rule

The discussion questions and homework problems are separate homework assignments.

Discussion Questions

1. Based on a tip from a neighborhood resident, Los Angeles Police Officer Rodriguez suspected that a blue van parked at the same downtown location each evening after midnight was involved in the smuggling of illegal aliens.  Rodriguez and his partner approached the van and ordered the occupants out.  He then looked inside and observed several sheets of paper hanging from the sun visor.  Reaching in, the officer removed the papers and noted that they contained a long list of names and numbers.  Rodriguez asked the van’s occupants what the numbers next to the names meant, and one of the men responded that he had just been transported into the U.S. from Canada and the number next to his name represented the amount of money he had in an offshore bank account to support him while he obtained fake identification papers and found a job.  As the officers suspected that the occupants of the van might be terrorists, they placed the driver of the van under arrest.  The prosecution proposes to use the passenger’s statement made at the scene of the arrest as well as his live testimony in court against the van driver.  Will this evidence be admissible?

2. Jackie Accountant worked for All-American Defense Products, overseeing the preparation of sealed bids for contracts with Uncle Sam.  Unknown to her employer, Jackie was disclosing (by way of a computer link) pricing information to a competitor, Military Hardware, Inc.  The disclosed information helped Military underbid All-American.  Jackie charged a tidy fee for this service.  The FBI got wind of this illegal scheme and, without bothering to seek a warrant, entered and searched the offices of Military Hardware.  The agents seized several computer tapes, which contained files evidencing Jackie’s communications.  May Jackie challenge the admission of these files into evidence against her?

Homework Problems 

1. Officer Jumpthegun has been investigating a string of credit card burglaries.  While at a local supermarket she overhears another shopper say to his companion that “my neighbor Ralph Rabbit has been spending money like it’s going out of style.”  Jumpthegun concludes that Rabbit must be the burglar she is seeking and she applies for a warrant to search Rabbit’s home, setting forth the conversation she heard in the supermarket as her probable cause showing.  Magistrate Rubberstamp quickly reviews the application and issues the warrant, which, when executed by Jumpthegun, turns up evidence connecting Rabbit to the burglaries.  On the defendant’s motion to suppress on the grounds that the warrant was defective, the prosecution concedes that probable cause to search was lacking but contends nonetheless that Jumpthegun acted in good faith and thus the Leon exception should apply.  What result?

2. State police officers, armed with a valid warrant to arrest Peter Swope for the crime of defrauding the state welfare agency of $100,000, stopped Swope in his car on the Turnpike.  He was taken into custody, and his auto was locked and left on the shoulder of the road.  Later that day the state troopers returned and searched Swope’s car.  They located a plastic bag on the passenger seat, which they brought back to the station and opened to find a large quantity of illegal explosives.  Although the welfare fraud charges have been dropped, the prosecution intends to use the explosives in an upcoming trial for possession of illegal explosives.  Swope’s counsel has filed a motion to suppress and has persuaded the court that because there was no probable cause to believe seizable items were present in the car, the search was unlawful.  Is there any way the prosecution can nonetheless avoid suppression of the explosives?  What if state police regulations require that vehicles of persons taken into custody on the open road be impounded and subjected to a prescribed inventory inspection?

3. On December 10, the managers of Woodward Apartments in Lundwick, N.C., notified their tenants in writing that an exterminating company would begin spraying apartments on December 15.  Aparment B-2 of Woodward Apartments was leased to Tiffany Darstraum.  On December 15, while working in Darstraum’s apartment, the exterminator discovered a locked closet in an upstairs bedroom.  Brent Andrews and Carol Kencik, the apartment managers, unlocked the closet to allow extermination of the area inside.  After gaining entry to the locked closet, Andrews, Kencik, and the exterminator observed artificial light devices, plant food, plant tools, and about 30 plants in planters that they recognized to be marijuana.  The apartment managers called the police.

In response to the call, the Lundwick Police Department dispatched Patrolman Clay Polgers to the scene.  Polgers, accompanied by Andrews and Kencik, entered Darstraum’s apartment and observed the plants inside the closet.  Polgers removed everyone from the apartment and called narcotics detectives.  When the detectives arrived, Polgers was standing at the front door.  Also present were Kencik, Andrews, and the exterminator.

After interviewing Andrews, Kencik, and the exterminator, and Polgers, the detectives presented the magistrate with an affidavit in support of their request for a search warrant.  After obtaining the warrant, the detectives conducted a search of Darstraum’s apartment and seized marijuana plants and paraphernalia.

Darstraum was charged with drug offenses and moved to suppress all evidence seized as a result of the search.  The judge held a hearing on the motion, and at the hearing, one of the detectives testified that she would have attempted to obtain a warrant based solely on her conversation with the apartment managers and the exterminator.

How should the judge rule on Darstraum’s suppression motion?

Unit 3
Slobogin and Whitebread:  Ch. 3—The Law of Arrest and Ch. 6—Search Incident to a Lawful Arrest

The discussion questions and homework problems are separate homework assignments.

Discussion Questions

1. In which of the following circumstances has the officer conducted a lawful search incident to an arrest?

a. Officer Keystone, with a hunch that Patty Pedestrian is carrying narcotics in her sports bag, stops her and searches the bag.  The officer finds cocaine and places her under arrest.

b. Officer Keystone, with probable cause to believe that Patty Pedestrian is carrying unlawful narcotics in her sports bag, stops her and searches the bag.  The officer finds cocaine and places Patty under arrest.

c. Officer Keystone, with probable cause to believe that Patty Pedestrian is carrying narcotics in her sports bag, stops her and places her under arrest.  The officer seizes the bag and opens it 20 minutes later at the police station.

Homework Problems

1. The police were summoned by UPS employees who had a package that had been returned by the driver as “addressee unknown.”  When opened, it was found to contain a large brick of a substance that the UPS testers determined was C4 explosive.  After conducting a field test that confirmed that the substance was C4, the police resealed the package and placed it in the “undelivered” section at UPS.  They then waited for someone to pick it up.  A woman appeared later in the day, claimed the package, and departed.  The police followed her to a home known to them to be that of a suspected terrorist.  Within minutes after the woman entered the home with the package, the police entered, arrested both the woman and suspected terrorist, and seized the C4.  Was this warrantless action lawful?

2. Informant Z told drug investigators that Maxy Mum had sold her cocaine on numerous occasions.  The agents asked Informant to arrange another sale with Maxy, and it took place on Monday on the sidewalk outside Maxy’s apartment.  The agents witnessed the transaction from a remote location.  After later confirming that the substance sold by Maxy was cocaine, the agents asked Informant to arrange another sale for the next day to occur inside Maxy’s apartment.  At the appointed time on Tuesday, Informant went into the apartment.  She came out 15 minutes later and informed the agents that the sale had occurred and that a large quantity of cocaine remained on the premises.  Fearing that the contraband might be sold off to others, the agents moved in immediately, arresting Maxy and seizing the cocaine.  Was this warrantless action lawful?

3. Ned Numbers, an accountant, is suspected of masterminding a major tax fraud scheme.  Armed with a warrant for his arrest, IRS agents entered his 15-room home in Boca Raton, found Ned sitting at his desk in the study, and placed him under arrest.  While one agent removed Ned from the chair, frisked him, and cuffed him, a second opened the drawers of his desk.  A list of clients (many of whom were suspected of participation in the fraud scheme) was found in Ned’s coat pocket, and an illegally imported pistol was discovered in his desk drawer.  Could the agents lawfully seize these items?

Unit 4


Slobogin & Whitebread:  Ch. 4—Introduction to the Law of Searches

The discussion questions and homework problems are separate homework assignments.

Discussion Questions

1. John is growing marijuana plants in a garden in his backyard immediately adjacent to the porch.  The small yard is surrounded by an 8-foot high stockade fence.  A hot tub is located next to the garden.  Has a search occurred in the following situations?

a. Police officer climbs over the stockade fence into the yard, enters the garden, and observes the plants.

b. Police Officer climbs a stepladder she placed on the public sidewalk, peers over the fence, and observes the plants.

c. Police Officer obtains the consent of John’s neighbor and observes the plants from neighbor’s second-story bedroom window.

d. Assume instead that John’s marijuana plants are located in a wooded area of his property (which is not encircled by a fence), 75 feet from his house, and are surrounded by a dense circle of pine trees.  Police Officer enters the property and observes the plants through the trees.

2. David Copper was suspected of involvement in a bank fraud scheme.  As part of their investigation, the police requested and received from the Friendly Federal Bank an application David filed for a large commercial loan.  The document confirmed their suspicions and David was indicted.  Prior to the trial, he moved to suppress (i.e., to prevent it from being used as evidence against him in court) the application on the ground that it was obtained in violation of the 4th Amendment.  Has a search occurred within the meaning of that amendment?

Homework Problems

1. Police Officer Berkel, with the permission of the landlord, entered a crawl space under Paul Parrott’s first floor apartment.  The crawl space is used when repairing pipes and wiring, but neither the tenants nor the public has regular access to it.  Officer Berkel spent two hours in the space and heard Parrott engage in what appeared to be numerous conversations about laundering money and providing funds to support terrorist activities.  Was the information obtained by Berkel accomplished through a search within the meaning of the 4th Amendment?  Provide your legal reasoning.

2. Frank Brazen owned an 1,800-acre cattle ranch containing an airstrip.  The airstrip is some 2,000 feet from the house trailer where Brazen resided, in the middle of the ranch property.  The police received a tip that a plane would be landing at 2 p.m.  They crossed a dike, rammed through a gate blocking the entrance to the airfield, cut the chain lock on a second such gate, cut a fence posted “No Trespassing,” and then walked several hundred yards to hide behind a clump of bushes to conduct surveillance.  When the plane landed, the officers saw bales of marijuana being unloaded from the plane.  The officers arrested all doing the unloading, including Frank Brazen.

Brazen filed a suppression motion, which the trial court denied on the ground that the airstrip was in an open field; thus, there was no “search” and the 4th Amendment does not apply.  The defense has appealed, and you are the defense lawyer making the argument to the appellate court on Brazen’s behalf.  What will you argue and will you succeed?

3. Betty Bookkeeper became concerned that her employers at Flexible Plastics Company were cheating the government out of corporate taxes owed.  She made several telephone calls to the IRS and spoke to Agent Clean.  Based on the information she provided, Clean advised Betty that IRS policy prevented him from encouraging her to take any documents from her employer, but that it was IRS policy to accept documents voluntarily provided.  Over the next several months, Betty provided corporate records, which established a case of major tax fraud against her employer.  May Flexible Plastics raise 4th Amendment objections to the use of these documents at trial?

Unit 5
Federal Rules of Evidence

The discussion questions and homework problems are separate assignments.

Discussion Questions

1. Patrolman Pete testifies he stopped the defendant Shernott Home and found a package of white powder on his person.  He testifies that he turned the package over to the police lab.  The prosecutor then seeks to introduce a package of cocaine into evidence, saying it is the package that was found on Home’s person.  The defense objects on the grounds that the package has not been authenticated.  How should the judge rule?  Why?

2. Oink, Grunt, and Slop—the Three Little Pigs—are getting home from a wild party.  Oink is driving when the car hits and injures B. B. Wolf, a pedestrian crossing the street at a crosswalk.  Murray the Cop arrives five minutes later.  Wolf subsequently sues Oink for negligence, claiming Oink was driving while intoxicated.  Wolf offers testimony of Murray the Cop:  “At the scene, while everyone else was out of earshot, Grunt told me ‘We were on our way home from a party, where we were all drinking like there was no tomorrow.”  Oink objects.  Will Murray’s testimony be admissible?

Homework Problems

1. Rodney Coaker is detained at Miami Airport on suspicion of drug smuggling.  Agents do not find major quantities of drugs in his luggage.  However, they pass his clothing through a newly designed “cocaine spectrometer” which supposedly can detect miniscule amounts of cocaine.  The spectrometer reports that there are trace quantities of cocaine in Coaker’s underwear.  He is tried on federal cocaine-smuggling charges.  At trial, the designer of the spectrometer testifies that the device is reliable, and that the results reported for Coaker’s underwear indicate that cocaine must have come in contact with the underwear shortly before the test.  The design of the cocaine spectrometer has never been made public or subjected to peer review; nor has the device so far become generally accepted as a method of drug testing.  Do these facts mean that the court should bar the use of the spectrometer evidence?

2. Claire Voyant is a recognized expert on ghosts.  She is called to testify as an expert witness in a trial where an issue is whether the house of Mrs. Whatsit is haunted.  Must Claire have personally examined the house in order to be able to testify as an expert?

3. Charles Kiting visits Attorney Myles Crooked and says, “I am planning on bilking millions of innocent people out of their life savings in a fraudulent real estate investment scheme and I need your help in setting it up.”  Crooked agrees and they set to work.  When Kiting is subsequently tried for fraud, Crooked is called as a witness by the state.  Kiting objects to his testimony, claiming attorney/client privilege.  How do you rule?

4. Bonnie and Clyde successfully rob a series of banks.  After accumulating an adequate amount of cash, they settle down and marry.  At Clyde’s subsequent federal trial for one of the bank robberies, the prosecution seeks to introduce Bonnie’s testimony as to conversations she and Clyde had at the time of the robbery.  Bonnie is willing to testify, because she has been told it will help her get a lighter sentence when she is tried later.  Clyde objects.  Which, if either, of the marital privileges applies?

5. The Pied Piper sues the Mayor of Hamelin for breach of contract.  To prove the contract’s terms, the Piper offers a photocopy of the contract into evidence, without explaining the whereabouts of the original.  The Mayor objects, claiming the Best Evidence rule requires that Piper produce the original contract.  How do you rule, under the FRE?

Unit 7
An Overview of Federal Statutes on Fraud, Money Laundering and Terrorist Financing

Discussion Questions

1. What are the three stages in the money laundering process?

2. What is meant by “structuring?”  Give at least three examples.

3. Give at least three methods that are used to move money into the U.S.

Homework Problems

1. It is difficult to legislate against the financing of terrorism without defining what constitutes terrorism.  As several scholars have noted, defining terrorism is a very difficult task.  Recent legislative initiatives in various nations have adopted different approaches.  Please describe and analyze the various approaches to defining terrorism.

2. Descriptions of criminal activities are listed below.  For each description, identify all federal statutes that may have been violated that we have covered either in class lecture or a reading.

a. Jay Wilson owns a clothing store in Chicago.  He agreed to let a drug dealer buy thousands of dollars of clothes there using $10, $20 and $50 bills that had been used to buy crack and cocaine on the streets.

b. Todd Averett is a high-ranking civil servant employed by the US Navy.  He has ties with a sports agent.  One of the contractors who works with Averett has a son who is sure to be the first player selected in the college football draft.  Averett tells this contractor that he had better convince his son to sign with Averett’s sports agent friend or Averett will see to it that the contractor loses his job.

c. Alma Coe cons unsuspecting victims into buying bogus vacation packages by placing ads offering inexpensive vacations in newspapers and listing an 800 number for potential victims to call.

3. This problem is designed to help you identify the elements of a federal statute.  The statute below is fictitious.  Read the statute, determine the important elements of the crime that would need to be proven in a court of law.

Whoever, knowingly and with intent to defraud the United States, or any agency thereof, possesses any false, altered, forged, or counterfeited writing or document for the purpose of enabling another to obtain from the United States, or from any agency, officer, or agent thereof, any sum of money, shall be fined not more than $10,000 or imprisoned not more than five year or both.

List the elements of the statute.  

Unit 8
Trusts and Other Offshore Entities

The discussion questions and homework problems are one assignment.

Discussion questions

1. Does the mere fact that a person or company has an offshore trust or corporation mean that the person or company is involved in illegal activities or trying to hide assets?

2. What is the International Tax and Investment Organization (ITIO)?  What is the purpose of this organization?  Do you think the ITIO serves a legitimate purpose in a post-9/11 environment?

Homework Problems

1. Although the structure of an offshore asset protection trust can be tailored to fit the particular needs of the settlor, there are some provisions that should be incorporated into every offshore trust agreement.  Please outline and discuss some of these necessary provisions or features.

2. The majority of traditional offshore jurisdictions, such as Bermuda, the Cayman Islands, and the British Virgin Islands, are covered by the umbrella of the Privy Council ( a judicial tribunal whose roots lie in the House of Lords.  It is the highest appellate court in the Commonwealth).  Such jurisdictions are bound by the decision in The Siskina (Siskina v. Distos Compania Naviera [1979] AC 210) when it comes to enforcement of a Mareva injunction.  What is a Mareva injunction?  What are the main legal principles of The Siskina?
3. Define the following types of trusts:  (a) express, (b) testamentary, (c) inter vivos, (d) charitable, (e) spendthrift, (f) totten, (g) implied, (h) constructive, and (i) resulting.

Unit 9
Tax Fraud

Homework Problems

You have the option of doing the problems below as separate homework assignments:

1. Given the following scenario and facts, compute the subject’s funds from unknown sources using the net worth method of proof.

Scenario

Richard Ross operates a flower shop downtown.  It is alleged that this business is a front for his bookmaking and loan sharking activities.

Facts

a.  You find a financial statement signed by Ross and dated December 31, 1998.  The statement indicates that Ross had $1,000 cash on hand.

b. Ross has a checking account that he opened on June 1, 1998.  His balance as of December 31, 1998, was $4,000.  During 1999, Ross made total cash deposits of $30,000 and withdrawals of $25,000.  His balance as of December 31, 1999 was $9,000.  During 2000, Ross made total cash deposits of $25,000 and withdrawals of $32,000.  His balance as December 31, 2000 was $2,000.

c.
A search of your county real estate records shows that Ross purchased his present home in 1998 for $130,000 and that he obtained a $100,000 mortgage.  Real estate taxes on the property amounted to $1,500 for each of the years 1999 and 2000.  Contact with the lending institution shows that Ross made monthly payments of $1,000 to the lending institution during the subject years.

The mortgage balances are as follows:

· 12/31/98

$98,000

· 12/31/99

$96,500

· 12/31/00

$94,500

      Interest payments are as follows:

· 1999

$10,500

· 2000

$10,000

d. Ross bought a new car in April 1998.  He paid $25,000 cash.

e. City records indicate that Ross applied for a building permit in 1999 for the construction of a swimming pool in his backyard.  Contact with the pool construction company reveals that Ross paid $20,000 for the pool.  He made a $10,000 cash downpayment and received an interest-free loan from the pool company for the remaining $10,000.  The pool was completed in June 1999.  Ross made monthly payments of $500 to the pool company.  The loan balance on December 31, 1999 was $7,000 and December 31, 2000 the loan balance was $1,000.

f. An informant stated that since 1998, Ross had maintained a $1,500 a month apartment for his girlfriend, Mary Perry.  The informant’s information was verified as being accurate.

g. During your investigation, you find that on February 28, 1999 Ross purchased a Rolex watch for $25,100 cash and on December 23, 2000 he paid $15,000 cash for a ring.

h. During an interview with Ms. Perry, she told you that in addition to the apartment, Ross provided her with a new car that he leased on January 1, 1999.  Contact with the auto leading company revealed that Ross made lease payments of $300 per month during 1999 and 2000.

i. Information obtained from a local boat company shows that Ross purchased a boat on June 4, 2000 for $24,000.

j. The county judgment index shows that Ross borrowed $5,000 from a local finance company in 1997.  He has never made any repayments.

k. Records of the local travel agency disclosed that Ross took Mary Perry on  a vacation to the Orient in 2000.  It cost $12,000.

l. You interviewed Ross and he showed you the books and records for his flower shop that indicated that he had a net profit of $40,000 in 1999 and $45,000 in 2000.  During the interview Ross stated cash on hand in 1999 and 2000 was zero.

2. Given the scenario and facts listed in problem 1, compute the subject’s funds from unknown sources using the expenditures method.

3. Given the scenario and facts listed in problem 1, compute the subject’s funds from unknown sources using the bank deposit method.

Unit 11

Asset Tracing and Asset Forfeiture

Discussion Questions

1. What are the “proceeds” of a crime?  Should the government be able to confiscate the “proceeds” of a crime?

2. What is the difference between “in rem” and “in personam” proceedings?

3. We have studied methods of indirect proof.  What role would these methods plan in establishing probable cause for forfeiture of assets?

Homework Problems

(Each problem set counts as one homework assignment)

Problem Set 1

1.  A tax haven is a country whose laws, regulations, traditions, and treaty arrangements make it possible for a person to reduce his overall tax burden.  Secrecy is basically supplied by way of:


A.  The Bank Secrecy Act


B.  Domestic bank secrecy laws


C.  Blocking statues


D.  Both B. & C.

2.  What entity maintains a list of “non-cooperative” countries – those countries that have detrimental rules and practices which obstruct international efforts to curtail money laundering?


A.  Federal Bureau of Investigation


B.  Central Intelligence Agency


C.  Financial Action Task Force


D.  Internal Revenue Service

3.  There are four categories of tax havens:  “no tax,” “no tax on foreign income,” “low tax,” and _______.


A.  High tax


B.  Special tax


C.  No tax on domestic income


D.  None of the above

4.  U.S. authorities do not have to obtain a court order in the Caymans to look at banking or corporate records, they need only show that the information being sought is for a criminal investigation.


A.  True


B.  False

5.  The United Kingdom offers opportunities for asset hiders.


A.  True

B. False
6.  Which of the following is an advantage for people wishing to hide assets in the United Kingdom?

A.  The United Kingdom does not currently have an equivalent of the Currency Transaction Report


B.  British bankers will not ask for a Social Security number

C.  Taxes are not withheld on the interest they pay on non-residential accounts


D.  All of the above

7.  Obtaining a Swiss bank account is still the best way to hide assets.


A.  True


B.  False

8.  Under Luxembourg law, a depositor cannot waive banking secrecy even if he wants to.


A.  True


B.  False
9.  Which of the following is a step in locating off-shore assets?


A.  Determine if subject traveled overseas


B.  Locate the subject’s travel agency


C.  Identify the means employed to move cash off-shore


D.  All of the above


E.  None of the above

10.  Which of the following is NOT a method used to move funds off-shore?


A.  Wire transfers


B. Professional intermediaries


C.  Personal checks

D.  All of the above

11.  Of the many different methods used to smuggle currency, which of the following is the most preferred by asset hiders?


A.  By air


B.  By land


C.  By water


D.  By mail
12.  Smuggling currency by water is not a preferred method because it may require the use of third parties AND the currency is not easy to conceal.


A.  True


B.  False

13.  Which of the following are specialized bank accounts, in connection with wire transfer services, that invite misuse by sophisticated and professional money launderers?


A.  Basic checking accounts


B.  Threshold accounts


C.  Cupo accounts


D.  Both B. & C.


E.  None of the above
14.  Even though a paper trail is left, hiders occasionally deposit personal checks made out to themselves in overseas accounts.


A.  True


B.  False

15.  Which of the following methods are used to bring money back into the U.S. after it has been successfully laundered?


A.  Physical transportation


B.  Fictitious loans


C.  Fictitious fees


D.  Cashier’s checks and wire transfers


E.  All of the above
Homework Problem Set 2

1.  Criminal forfeiture is allowed if the property in question has been used in the commission of a crime.  If the property was used to violate a civil law, then civil forfeiture would be the applicable remedy.


A.  True


B.  False

2.  In order for property to be considered “to facilitate” a violation, it has to:


A.  Contribute to the concealment of illegal activity


B.  Contribute to the possession of illegal goods


C.  Contribute to the receipt of illegal goods


D.  Any of the above

3.  Under what doctrine does the government have the right to seize the proceeds of an illegal activity even though it interferes with the owner’s constitutional right of ownership?


A.  English law


B.  Relation back


C.  Common law


D.  Both B. & C.
4.  Title 18, U.S. code §982 renders property forfeitable if it is involved in which of the following crimes:


A.  Money laundering


B.  Wire fraud


C.  Computer fraud


D.  Major fraud against the United States


E.  All of the above

5.  The government may NOT seize property before judgment in a civil forfeiture case.


A.  True


B.  False
6.  The government can seize property under the following methods EXCEPT?


A.  Initiating a forfeiture procedure under the Federal Rules of Criminal 
  
Procedure

B.  Beginning a summary or administrative procedure under federal customs laws


C.  Seizing the property if it is in the possession of a known felon


D.  None of the above

7.  Which law passed in 2001 expands the government’s ability to seize assets related to money laundering crimes?  


A.  Gramm-Leach-Bliley Act


B.  Bank Secrecy act


C.  USA PATRIOT Act


D.  None of the above
8.  Which of the following questions is the fraud examiner LEAST likely to be asked regarding a forfeiture case he or she wants prosecuted?  


A.  What evidence makes this property forfeitable?


B.  How should the property be seized?


C.  How much of the property would you like from the settlement?


D.  What is the value of the property, and where is it now?

9.  Generally, property that is subject to forfeiture falls into one of three general categories.  Which of the following is NOT one of those categories?


A.  It is contraband


B.  It is derived from the proceeds of certain illegal activity


C.  It is owned by the convicted defendant

10  Which of the following is NOT a method that may be used to prevent the disposable of property prior to judgment?


A.  Insurance


B.  Pre-judgment Attachment


C.  Sequestration


D. Notice of Lis Pendens

Unit 12
Slobogin and Whitebread:  Ch. 15—Overview of the Privilege Against Self-Incrimination

The discussion questions and homework problems are considered one assignment.

Discussion Questions

1.  If a defendant refuses to take the stand in a criminal trial, is that a tacit admission of guilt?

2.  Should a non-U.S. citizen who is in U.S. custody (such as those individuals being held at Guantonomo Naval Base in Cuba) be extended the 5th Amendment privilege against self-incrimination?

Homework Problems

1. You are deciding whether to prosecute a drunk driving case against Jonah Wilk.  The arresting officer administered two field sobriety tests:  one required Wilk to balance on one leg, which he was unable to do for more than a few seconds;  the other required him to state the date of his sixth birthday.  According to the officer, Wilk responded to the question about his birthday with the comment, “I don’t remember.”  Are the results of the balancing test admissible?  What about Wilk’s statement that he did not remember the date of his sixth birthday?  Is there anything that distinguishes that response from the other test result?  Does your decision to prosecute depend on your assessments of these questions about admissibility?

2.   In one case, John Doe was questioned by a grand jury about the existence and location of foreign bank account records.  In response, he invoked his Fifth Amendment privilege.  Attempting to complete its investigation through other avenues, the grand jury subpoenaed the banks themselves, but because of confidentiality laws they refused to release his account records without consent.  The prosecutor then sought an order in federal district court compelling Doe to sign a “consent directive,” which was crafted so that his signature did not constitute an acknowledgment that any of the accounts existed.  The court ordered Doe to sign the form, but he refused to do so on Fifth Amendment grounds and was held in contempt.  

Assume that Doe is eventually prosecuted and denies any connection to the bank accounts.  During closing argument, the prosecutor makes the following statement to convince the jury that the accounts belonged to Doe:   “At first, the bank would not release account information until its customer gave consent.  Then, the defendant gave consent to release any records over which he had authority.  Only after receiving that consent did the bank release the records.  Ladies and gentlemen of the jury, is it not reasonable to infer from this chain of events that the defendant was the account holder because he obviously had control over the records?”

Does the fact that the bank refused to release the records without the defendant’s consent indicate that the records relate to accounts held by Doe?  If the 5th Amendment applies to information that merely furnishes a “link in a chain of evidence,” was Doe compelled to incriminate himself in violation of that right?
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